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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate vauthority in the following way:

HRT AR BT GeRETOT 3Mdee
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under 5‘@1@%%

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies -each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account.
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The revision applicatiocn shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

mw,mwwwww?ﬁummﬁﬁmwa%mwﬁa—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT SR Yeb ST, 1944 Y URT 35—41/35—3 & IfaFic—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ‘ '

(a) - the special. bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal .=
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : %80 o

016. in case of appeals other than as mentioned in para-2(i) (a) above. Cg

@) o SR Yoo () P, 2001 @ uwT 6 B S w33 # iR fy aIERTF\’
a@?ﬁawﬁéﬁﬁaﬁﬂémzﬁﬁ%ﬁaﬁaﬁme%ﬂaﬁwmﬂ%ﬁwww\
aﬁnﬁ,maﬂnﬁaﬂ?mquﬁwsmmmw%aﬁw1ooo/—qﬂvﬁ\‘ﬂsﬁ*\

wsooo/—mm@vﬁlaﬁmwaﬁm,maﬁwmmw@mw5o
g7 SHd SaTal %aﬁmwooo/—qﬁvﬁﬁsﬁﬁlaﬁqﬁﬁmﬁma%wﬁ
%@ﬁaﬁr‘zﬁiwzﬁmﬁﬂéaaﬁmﬁl%wwwm%ﬁwﬁmﬁawﬁwﬁwaﬁ%ﬁzﬁaﬁ
o T & wiE! o Rt a5 die Red 2

v 2o
o
O LN

. :-L_'\'. RN

PR j

{ B

T,




(3)

(5)

(6)

.-
_--3.

Wﬁmwﬁwﬁﬁuﬁmlﬁwwwqa%ﬁﬂﬁmﬁﬁwﬁ%mzﬁ%aﬁ
TET BT B SR S ITeeRer @ o Rerd B ’ .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Adtention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() =~ amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken,;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” R :
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ORDERIN APPEAL

Subject appeal is filed by M/s. Archem Industries, B/39 & 50, Arvind
Industrial Estate, B/h Anil Starch, Bapunagar, Ahmedabad-380024,
(hereinafter referred to as -"the appellant] against Order in Original
No.MP/10/DEM/AC/2015/AP [hereinafter referred to as ‘the impugned order)
_ passed by the Assistant Commissioner, Central Excise,div-II, Ahmedabad-II
~ (hereinafter referred to as ‘the adjudicating authority).they are engaged in the
manufacture of Miscellaneous Chemical Products falling under Chapter 38
of the first schedule of the Central Excise Tariff Act, 1985][hereinafter
referred to as CETA, 19857
2. Briefly stated the facts of the case are that ,During the course of scrutiny
of ER-1 returns by the JRO for the period November 2013 to April 2014, it was O
observed that the appellant had cleared their finished goods viz. Miscellaneous
Chemicals ,without payment of duty, claiming exemption under Notification
No.12/2012-CE (S1.No.133). At the time of clearance the Appellant had paid
: an amount (Rs.2,17,863/~ for material period) equal to 6% of the value of such
exempted goods as per the provisions of Rule 6 (3) of Cenvat Credit Rules.
From the plain reading of the said notification it appeared that the
Finishing agents, dye carriers, Printing paste and other products and
‘ prc_aparations were exempted when used in the same factory for the manufacture

of textiles and textile articles. In other words, those goods were exempted when

manufactured in the same factory of production of subject goods which
manufactures textiles and textile articles also.Whereas in the present case, the
Appellant was not a manufacturer of textiles and textile -articles and therefore
the subject goods were not used in the same factory of production of subject
goods for the manufacture of textile and textile articles. Therefore, it had
appeared that the exemption under SI.No.133 of Notification No.12/2012-CE
was not eligible to the said goods and thus goods had been cleared by them in
contravention of Central Excise Rules which was liable for confiscation under
Rule 25 of Central Excise Rules, 2002. Therefore, it appeared that the
Appellant had cleared goods without payment of duty amounting to
Rs.4,48,798/- during the period from November 2013 to April 2014 by availing
the benefit of Notification No. 12/2012-CE dated 17.03.2012 (Sr. No. 133) without
being eligible. Therefore, it appeared that the Appellant had contravened the

provisions of the Rule 6 of Central Excise Rules, 20.02 in as much as they failed

to determine the correct duty payable and Rule 8 ibid in as much as they failed

3
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to pay the duty on goods within the prescribed time limit. Therefore, it

- appeared that the Appellant had rendered themselves liable for penal action
under provisions of Section I IAC(1)(b) of the Central Excise Act. 1944 read
with Rule 25 of Central Excise Rules 2002.Accordingly, a show cause notice
dated 05.19.2014 was issued demanding the recovery of Cenvat credit amounting to Rs. 4,48.798/- under the
provisions of Section 11A(5) of the Central Excise Act, 1944 demanding
interest under Section 11 AA of the Central Excise Act, 1944 and to impose
penalty under Section 11AC(1)(b) of the Central Excise Act, 1944 read with
Rule 25 of Cenvat Credit Rules, 2004.vide above order, confirmed the
demand alongwith interest and also imposed penaity of Rs.5000/- on

the appellant.

- 3. Being aggrieved with the impugned order, the appellant prefered this

appeal on the following main grounds.

O that the Assistant Commissioner had acted without jurisdiction. The
goods were cleared against a certificate issued by Assistant Commissioner
of Central Excise, Amravati Division (Exhibit-A) on the basis of bond executed
by M/s Raymond UCO Denim Pvt. Ltd., Yavatmal for procurement of goods
without payment of duty. The said Bond has been executed in terms of
provisions contained in Central Excise (Removal of Goods at
Concessional Rate of Duty for Manufacture of Excisable Goods) Rules 2001.

. When any goods are cleared against such bond executed under the said
removal rules, the liability to pay duty has been shifted on the
manufacturer who executed the bond for procurement and not on the
manufacturer who had cleared the goods. Rule 6 of said Central Excise
(Removal of Goods at Concessional Rate of Duty for Manufacture of

' O Excisable Goods) Rules 2001 stipulates that the said Assistant Commissioner

i.e., the Assistant Commissioner with whom the Bond is executed, shall take

action to recover the duty from the manufacturer i.e the manufacturer who had

executed the bond.

that the Assistant Commissioner of Central Excise, Division-II, Ahmedabad-II is
not the proper officer for issuihg the notice and hence the notice was not '
sustainable under law. Appellant rely upon the decision of Tribunal in the case of
Cosmo Ferrites Ltd-2014 (308) E.L.T. 633 (Di. - Del.) wherein it is held that
the Assistant Commissioner with whom the Bond executed is the proper officer

to recover the duty. Also in the case of Supreme Industries Ltd-2002 (144) E.L.T.
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729 (G.O.l.) it is held that action for recovery of duty and imposition of penalty
rests with the authority with whom the bond has been executed and the officer in-

charge of factory is not competent to take action.

that cleared the goods against the Certificate issued by proper officer of
the department i.e. Assistant Commissioner, Amravati Division. The certificate
has not been withdrawn by him or cancelled by a higher authority till date.

Therefore the present demand overruling the said certificate is not sustainable

under law.

Further it is to submit that the purchaser of goods viz. M/s Raymond UCO
PO .nim Pvt. Ltd. Yavatmal had executed a Bond for procurement of goods:
As per Board Circular No.87189/94.CX dated26. 12.1994, the liability to pay duty
is on the person who executed the bond. in view of the above circular, no duty is

demandable from the appellant.

That the Assistant Commissioner had confirmed the demand on
 the grounds that the Assistant Commissioner, Amravati Division had stated
that certificate has been issued wrongly. In this regard it is submitted that ' ~ ‘
at the time of clearance of goods the certificate was valid. Therefore the ‘

clearance made against the certificate is also valid.

in case of goods cleared under bond, the duty is demandable when the goods
are not reached the intended destination. In the present case all the goods
cleared against the bond have been re-warehoused. The Central Excise officer
having jurisdiction over the factory of the consignee has certified that the goods ' Q
have been re-warehoused. Without prejudice to the above submissions it is to
. further submit that there is no condition attached to SI.No.133 of said
' notiﬁéation. The wordings of the notification that the goods used in the same
factory for the manufacture of textiles and textile articles do not mean that the
'goods should be used within the factory of manufacture. It only means that
the goods should be used in the same factory which manufactures textile and
textile articles. In the present case the goods have been used in a factory
where textile and textile 'articles‘are being manufactured. Therefore, the
condition of notification stands fulfilled. The appellant rely upon the
decision of Hon'ble Supreme Court in the case of Malwa Industries Ltd-

2009 (235) E.L.T. 214 (S.C.)

The appellant further submits that when no contravention has been

made by the appellant, there was no requirement of imposing penalty.
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The Assistant Commissioner had conceded that theré was no intention on the
part of appellant to evade duty and all the transactions were reflected in ER-1
returns. In the circumstances the imposition of penalty under rule 25 of Central
Excise Rules 2002 was unwarranted.

4. Personal hearing was fixed on 04-5-16, which was attended by Shri
M.H. Raival,_consultant on behalf of the appellants. He reiterated the ground of
appeal and filed additional written submissions,and requested to allow the
appeal. I have carefully gone through all case records placed before me in the
form of Show Cause Notice, the impugned order and written submissions made
by appellant. I find that the issue to decide in this appeal pertains to whether
the appellant is eligible for exemption under Notification No.12/2012-CE
(S1.No.133).I find that, the Appellant submitted that the subject notice was
issued without jurisdiction as they have cleared the goods against a
certificate issued by Assistant Commissioner of Central Excise, Amravati
Division with whom M/s Raymond LICO Denitn Pvt. Ltd., Yavatmal had
executed a Bond for procurement of goods and hence the liability to Pay duty
had been shifted on the manufacturer who executed the bond ,and not on the
manufacturer who had cleared the goods. They ‘submitted that rule 6 of
said Central Excise (Removal of Goods at Concessional Rate of Duty for
Manufacture of Excisable Goods) Rules 2001 stipulé.ted that the said

Assistant Commissioner i.e., the Assistant Commissioner with whom the

" Bond is executed, should take action to recover the duty from the manufacturer

i.e. the manufacturer who had executed the bond. The appellant relied upon

the decision of Tribunal in the case of Cosmo Feirites Ltd-2014 (308) E.L.T. 633 (Tn. -; Del.) and

 Supreme Industries Lid- 2002 (144) E.L.T. 729 (G.O.L). The appellant further submitted that

they had cleared the goods against the Certificate issued by proper officer of the

: O department and the certificate had not been withdrawn by him or cancelled by

a higher authority till date. The appellant further submitted that as per
Circular N6.87/89/94.CXdated26.12.1994,the liability to pay duty was on the
person who executed the bond. Since they had cleared the goods against the
bond executed by M/s Raymond UCO Denim Pvt. Ltd the appellant
submitted that, no duty was demandable from iherm.the appellant further
Submitted that no condition was attached to SI.No. 133 of said notification.-
The wordings of the notification that the goods used in the same factory for
the manufacture of textiles and textile articles did not mean that the
goods should be used within the factory of manufacture. It only meant
that the goods should be used in the same factory which manufactures

textile and textile articles. Thé appellant submitted that the goods had been
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~used in a féctory where textile and textile articles are being manufactured.
They relied upon the decision of Hon'ble Supreme Court in the case of
malwa Industries Ltd-2009 (235) E.L.T. 214 (S.C.)

5. I find that thevappellant had cleared their finished goods without

payment of duty claiming exemption under Notification No.12/2012-CE
| (SI.No.133). At the time of clearance of the subject goods, the appellant
had paid an amount (Rs.2,17,863/- for material period) equal to 6% of the
value of such exempted goods as per the provisions of Rule 6 (3) of Cenvat
~ Credit Rules.From the plain reading of notification No.12/2012-CE, I find
‘that at S1.No.133 exemption has been granted to Finishing agents, dye
carriers, printing paste and -other producfs and preparations when used
in the same factory for the manufacture of textiles and textile articles. As
per the wordings of the said notification, it is evident tI;}at the exemption to O
‘the goods mentioned at Si. No.133 is available when the goods are used
in the same facfory for manufacture of textile and textile articles. In other
words, these goods were exempted when manufactured in a factory
manufacturing textiles and textile articles. I find that, in the present case,
the assessee is the manufacturer of miscellaneous chemicals and not a
manufacturer of textiles and textile articles. The said goods were not used
in the appellant’s factory for manufacture of textile and textile articles.
Therefore the appellant is not eligible for exemption under SIL.No.133 of
Notification No.12/2012-CE for the said goods viz. Miscellaneous Chemicals’
falling under Tariff Heading 38099190.

6. The contention raised by the appellant is that they have cleared the goods, Q
without payment of duty, on the basis of certificate issue by the Assistant
Commissioner, Central Excise, Amravati Division submitted by their ‘buyer Mis
Raymond UCO Denim Pvt. Ltd. In this regard I find that the certificate has
been issued by the Assistant Commissioner of Amaravati division, under the
provisions of Central Excise (Removal of Goods at Concessional Réte of
Duty for Manufacture of Excisable Goods) Rules 2001. These Rules specify

the procedure to be followed to receive exempted goods without payment of

duty from suppliers, i.e. the manufacturers of exempted goods, by the the . C
manufacturer who uses the said exempted goods for specified purposes;.

As per rule 2'of.the said rule, the said Rules ére applicable to é} ‘

manufdcturer Who _intends 'to avail of the benefit of a notification issued

under sub-Section (1) of section 5A of the ‘central Excise Act 1944 granting

exemption of duty to excisable goods when used for the purpose specified

B

in that notification. In other words, Central Excise (Removal of Goods at
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' Concessional Rate of Duty for Manufacture of Excisable Goods) Rules 2001

is only applicable.in those cases where the goods are to be used for specified
purposes by the manufacturers other than the manufacturer of subject
exempted goods. In such cases, the notification issued under Section SA
itself specifies to follow the procedures of the above said Rules. the
notification No.12/2012-CE (SI.No.133) stipulates the condition that
where such use is elsewhere than in the factory of production, the
exemption shall be allowed if the procedure laid down in the Central Excise
(Removal of Goods at Concessional Rate of Duty for Manufacture of

Excisable Goods) Rules 2001, is followed.. When the notification

" No.12/2012-CE (S1.No.133) did not stipulate such condition, obviously due

to the fact that exempted goods were to be used in the same factory, the
" certificate issued by the Assistant Commissioner, Central Excise, Amravati

Division, is not proper as far as the exempted goods referred in notification

ONO 12/2012-CE (SI.No.133) are concerned. I find that, The matter was

taken up with the Assistant Commissioner, Central Ex01se, Division
Amravati and vide letter dated 14.01.2015 he has informed that the said
certificates were wrongly issued and requested to take actlon to safeguard the
duty. '

In view of the above it is evident that the said certificates has been issued
wrongly by the Assistant Commissioner, Amravati Division and hence the
said certificates ceased to be a valid document for clearance of excisable
goods without payment of duty. Therefore the duty is correctly demanded
from the appellant. The case laws of Cosmo Ferrites Ltd-2014 (308) E.L.T.
633 (Tn. - Del.) and Supreme Industrzes Ltd-2002 (144) E.L.T. 729 (G.0.1.) relied
upon by the appellant in their defence, that the liability to demand duty is

O shifted on the officer with whom the bond is executed, will not come to their help

as the said proper officer himself had stated that the certificates have been

issued wrongly.
- Regarding the contention of the appellant that the wordings Of the

 notification that the goods used in the same factory for the manufacture of

textiles and textile articles did not mean that the goods should be used
within the factory of Production (of exempted goeds) and it only meant that
the goods should be used in the same factory which manufactures textile
and textile articles, I find that it is settled law that a notification should be
strlctly interpreted and no word should he added or retrieved so as to give a .
different meaning. The not1flcauon says that the goods be used in the
same factory for the manufacture of textiles and textile articles. The'

legislature'has used the words same factory for the manufacture of textile

~
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and textile articles and not same factory of the manufacture of textile and
textile articles. Therefore there is no substance. in the contentions of the
appellant that the goods had been used in a factory where textile and
textile articles are being manufactured. I have also gone through the
decision-of Hon'ble-Supreme Court in the case of Malwa Industries Ltd-2009
(23.) E.L.T. 214 (S.C.) relied upon by the appellant find that, it pertains to
import of goods and hence it is not relevant in the instant case.therfore, I
hold that appellant is not cligible for exemption under Notification
No.12/2012-CE.

7. Regarding issue of penalty, I find that, In the present case, there was
no intention on, the part of appéllant to evade duty aﬁd all the transactions were
reflected in ER-1 returns. Since the appellant has not suppressed any facts
relevant to the issue, In the circumstances the imposition of penalty under rule 25 .

N
of Central Excise Rules 2002 is unwarranted. Therefore, I set aside penalty. O

8. In view of the foregoing discussions, I uphold the impugned order and

reject the appeal. The appeal is disposed off accordingly. %
[Uma Shanker]

Commissioner (Appeals-II]
Central Excise, Ahmedabad

Attested /
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[K.K.Parmar )
Superintendent (Appeals-II)

Central Excise, Ahmedabad. ‘ O
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Ahmedabad-380024,

Copy to : ,
{f.';? .
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2 The Commissioner, Central Excise, Ahmedabad-IIL
3. The Asst. Commissioner, Central Excise, Div-1I, Ahmedabad-II
4. The Asstt. Commlss1oner (Systems), Central Excise, Ahmedabad-II.
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